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CRIMINAL CODE AMENDMENT BILL (NO. 2) 2011 

Second Reading 

Resumed from an earlier stage of the sitting. 

HON MIA DAVIES (Agricultural) [5.09 pm]: I will pick up where I left off earlier in the debate when I was 
talking about the submissions and correspondence we received from various sectors in the mental health area, 
including consumers and the families and friends of consumers. I thank the people who wrote to me and my 
colleagues and drew to our attention their very personal stories, some of which are quite horrendous, in an effort 
to highlight their concerns. That takes courage, particularly when talking about the things that they were raising 
with us. I say again that we did not consider the Criminal Code Amendment Bill (No. 2) 2011 lightly, because 
these are people’s lives—everyday lives in some cases—that we are talking about.  

Hon Alison Xamon spoke in her second reading speech of parents and family members who now avoid calling 
the police to deal with a violent family member suffering from a psychotic episode because of their fear that the 
family member will end up with a jail sentence. I have no doubt that is occurring; these people are genuinely 
concerned, and my colleagues and I received correspondence to this effect. I am hopeful that, as a result of this 
debate, these community members will gain a better understanding of the legislation. I think the Minister for 
Mental Health said that she was looking at better education and support services for some of the consumer 
groups, so that they can assist some of the consumers and their families to understand the legislation, the role of 
various members of the police and the judiciary, and their rights.  

I received the following letter, which encapsulates some of the concerns no doubt shared by others in the 
community and highlights some of the misconceptions around the mandatory sentencing provision. I will read 
the letter without identifying the person who wrote it, because I have not sought their permission, but there are 
no identifying factors in it. I would like to address some of the issues raised in the letter to explain to the house 
why I will not be supporting the bill, and why there are sufficient protections in the law to prevent this individual 
from ending up in prison unjustly. According to my notes, the letter states —  

I am the parent of a 35 year old dual diagnosis schizophrenic son who, on occasion, has the need to 
reside within our family home. Due to his chronic illness and accompanying psychosis, he does at times 
become very distressed and volatile. There have been occasions whereby we have had our safety 
compromised and it has been extremely traumatic because we have a younger son and had to install 
interior bedroom door locks to ensure the safety of our younger child. We do not have the liberty of 
calling the police as we are mindful that the sight of a police van arriving at our home would inflame 
the situation and cause terror to our son who is likely to try to defend himself and may very well assault 
the officer. Currently, we refuse to choose that option owing to the fact that our son would doubtlessly 
end up on prison and thereby commence a rapid downward spiral in his illness as prison has such a 
devastating affect on those with mental illness. Those responsible for the ‘wholesale’ mandatory 
sentencing law had no regard for the many people living in the community with mental health 
impairment. To suggest that the police could use discretion when deciding whether or not to have our 
very sick son charged or not is ludicrous with it being unlikely that an officer who has been assaulted 
deciding against laying charges. It is also very unfair to place the onus on the police officer.  

The letter goes on to give an account of the further concerns that they have for their son and the police from their 
previous experiences. I think from just the first paragraph members can see that they are very distressed, and we 
received many letters like that; that is just one example. I do not for a minute undermine the distress that they 
feel, and my heart really does go out to this family, but they should not be afraid to contact the police if they are 
fearful that their son will harm himself or them. It is confronting for anyone—a mental health worker, a police 
officer, an ambulance worker—to be met with a psychotic person; some will always deal with it better than 
others, and training can always be better. But if in the course of apprehension the police officer is assaulted, or 
the public officer is assaulted, a number of protections are in place to ensure that the person does not end up in 
the wrong place.  

Hon Adele Farina interjected.  

Hon MIA DAVIES: I am about to explain that.  

The officer who has been assaulted must first decide to lay the charge. I have had some correspondence from 
members who have been through that process, and so, yes, there are people who have been right through the 
course. But the officer must decide to lay the charge in the first place, so there is that. The charge must then be 
approved by a consultant prosecutor seconded from the Office of the Director of Public Prosecutions; a decision 
can be made to not seek a mandatory sentence, even if there is clear evidence of bodily harm. The person who 
has been charged can still avoid conviction after this, because for serious offences heard in the higher courts, 
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custody orders are required to be made if the accused is found to be guilty. But I understand that no custody 
orders have been made against a mentally impaired accused as a result of the charges under these laws. For 
offences heard in the Magistrates Court, a person can be released or the magistrate can find the accused not 
guilty of the charges. It is my understanding that in all cases the person charged can mount a defence that they 
were mentally impaired at the time of the offence, or that at the time of trial they are sufficiently mentally 
impaired and therefore unfit to plead.  

Hon Philip Gardiner and the Minister for Mental Health mentioned that there is always a defence. I understand 
the concern raised in this house by Hon Alison Xamon and others that that defence, in itself, is confronting for 
some people, but if it is actually what happened in the course of the law, then it is the defence. If a person is, at 
that point in time, having a psychotic moment and is not responsible for their actions, that is their defence. I 
think others have mentioned that the outcome of being charged or not charged as a result of that and the custody 
order might be an issue for further debate, but perhaps not when Hon Alison Xamon is seeking to amend the act 
in this place.  

The letter I referred to states that it is ludicrous to think that an officer who has been assaulted would not lay 
charges. That may be the case, but there are protections in the system to ensure that vexatious cases can be 
weeded out. Apparently, the police have sought to use the mandatory penalty on 43 occasions, and of 
19 finalised cases, 13 resulted in the imposition of a term of imprisonment; four were dismissed without 
conviction by the courts; and two were varied or withdrawn by the prosecutors. I understand that the defence of 
insanity was not raised in any of these cases.  

I have to say that I was concerned with comments made by Hon Alison Xamon in her second reading speech 
when she stated — 

Of course, if the motivation behind sending people with a mental illness to jail is vengeance, the 
proponents of mandatory sentencing laws should state that and not hide behind the claim that these laws 
are about deterrence. For those people who are driven by revenge, this bill will clearly not be 
satisfactory. 

I cannot conceive that anyone in this place would seek to send people with a mental illness to jail as an act of 
vengeance; I certainly did not support the mandatory sentencing legislation with that intent. My support for that 
bill stemmed from a desire to send an unequivocal message to the public that assaulting a public officer is 
unacceptable, and that there should be serious consequences for behaviour that society judges as unacceptable. 
Those who are not responsible for their actions due to a mental impairment at the time of the offence, or at the 
time of trial, are protected, and the charge does not necessarily equate to a conviction. The person charged is still 
afforded the right to mount a defence that could result in a not-guilty outcome. We live in Australia, and the 
presumption of “innocent until proven guilty” still prevails in our justice system.  

To return to the letter, I will concede that it is far from perfect to be reliant on police officers for the transport of 
people suffering from severe mental impairment. Because police officers are human, not all will react in a way 
that can be guaranteed to minimise a negative reaction. But the Minister for Mental Health has advised us that 
funding is available to improve police officer training in this respect, and that there are moves afoot to increase 
the number of people available to support police officers when attending a call-out involving a person suffering 
from a psychotic episode. I know that that will not help in every situation, because at times there will be people 
who experience a psychotic episode in a public place without family or friends nearby to intervene or explain. In 
cases when the behaviour can be misinterpreted as a drug or alcohol-fuelled incident, resulting in an altercation 
with an officer and a charge being laid, a person still has the right to mount a defence in the courts that they were 
suffering a significant mental impairment at the time of the offence. They have the right to the presumption of 
innocence, and if found not guilty by reason of insanity, or unfit to plead, the court can either release the person 
or make a custody order. I am convinced that there are sufficient points in this process to protect those charged 
under the provisions of the act.  

I have already touched on the fact that the Criminal Code Amendment Act 2009 is up for review next year, and I 
would expect that a full analysis of those cases—those when charges have been sought; those when charges have 
been laid; those that have gone to court; those that resulted in convictions and those that did not; and those that 
were varied and altered—will be undertaken and reported on to this house. In the interim, I would urge the 
Minister for Mental Health and the Attorney General to provide clear and concise information on the issues 
raised during the debate, so that stakeholders, consumers and the wider public are aware of the provisions that 
exist to protect those most vulnerable in the community. There has clearly been a lack of communication on the 
matter, especially when we take into account the volume of correspondence that members have received from 
concerned stakeholders. To me, this communication is critical.  

From a regional perspective, our police officers are integral members of our communities right across the state. It 
does no good to have them feared or demonised. Although we did not formally debate the legislation that would 
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have introduced stop-and-search laws in WA, members may be aware that I was particularly concerned that had 
they been introduced, the mere fact that police officers had the powers, regardless of how they used them, would 
have created angst, fear and distrust in the community towards the police service. I could not, in good 
conscience, support legislation that would have this effect. I hold our police officers in the highest regard and 
have no desire to make their jobs any harder than they already are. I urge the relevant ministers to ensure that all 
advocates, consumers and stakeholders in the sector are aware of the provisions protecting people suffering from 
mental ill health and involved in an assault on a public officer. I believe much of the angst that has been 
conveyed to me by the sector could be addressed with better communication.  

There is still much to do in this space, and that has been recognised, not just at a state level but at a national 
level. The Nationals’ decision in this matter has not been taken lightly, as I said earlier. We are all resolved that 
each piece of legislation that comes before this house is judged on its merit, including private members’ bills. On 
this occasion we were unconvinced that the amendment was required. We reiterate that there are clearly some 
misconceptions in the sector that need to be addressed as soon as possible.  

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [5.21 pm]: The Criminal Code 
Amendment Bill (No. 2) 2011 seeks to amend the Criminal Code with respect to mandatory sentencing 
provisions for committing grievous bodily harm and serious assault offences against a public officer. The bill 
removes the mandatory sentence provision when the offence was committed by someone whose judgement or 
behaviour at the time of the offence was impaired to a significant extent by mental impairment. Section 1(1) of 
the Criminal Code defines “mental impairment” as follows — 

The term mental impairment means intellectual disability, mental illness, brain damage or senility;  

“Mental illness” is further defined within the code as — 

An underlying pathological infirmity of the mind, whether of short or long duration and whether 
permanent or temporary, but does not include a condition that results from the reaction of a healthy 
mind to extraordinary stimuli;  

That is an important qualification—that is, the reference to it not resulting from a reaction to extraordinary 
stimuli—because we do not want to be in the position in which offenders are relying on mental illness with 
respect to sentencing provisions when all they have done is consume excessive amounts of alcohol or have 
consumed drugs that have altered their state of mind.  

The Labor Party will support the bill. If it were to proceed beyond the second reading—I think the will of the 
house is already clear that it is not going to—we would seek to amend the bill before us to qualify the mandatory 
provision in the event that the evidence before the court demonstrates that it would be manifestly unjust to 
impose the mandated sentence. In the event that the bill proceeded beyond the second reading, we would have 
sought to amend both the respective provisions—clauses 4 and 5 of the bill—to delete all the words after “apply” 
and insert the following — 

where — 

(a) that sentence would be clearly unjust given the circumstances of the offence and the person; 
and 

(b) the person’s criminal record indicates they are unlikely to be a threat to the safety of the 
community; and  

(c) the imposition of a term of imprisonment would not act as a general deterrent; and 

(d) a term of imprisonment would be contrary to the public interest; and  

(e) the court has afforded the victim of the offence an opportunity to make submissions either 
personally or in writing as to whether a term of imprisonment should be imposed; and  

(f) the court has given written reasons why a term of imprisonment was not imposed.  

Members might be familiar with that form of words because it was that form of words that we sought to insert in 
the bill that put these mandatory sentencing provisions in place in the first place.  

The bill does not give those who are mentally ill and who assault public officers, whatever their state of mind, a 
“get out of jail free” card. They will still be charged and appear before the courts and sentenced under the assault 
and grievous bodily harm provisions. Mental health advocacy groups and family members of those with a mental 
illness will tell us that the violence against public officers that occurs by their loved one often occurs after the 
family members have been at the receiving end, and they are often the ones who have to decide whether to call 
the police or the ambulance.  
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With respect to the comments that have been made so far from those on the government benches, I think 
Hon Mia Davies is the only one who touched on the views of family members with what I think is the 
appropriate degree of respect. If the parliamentary secretary and the minister go back and read what they said, 
particularly last Thursday, a family member or one of those advocacy groups could draw the conclusion that they 
were dealt with in quite a patronising and dismissive manner. The parliamentary secretary and the minister are 
entitled to form the view that the judgement of those family members is wrong. I am concerned by the way they 
respond to these people when they tell us about their genuine fears based on their experience. Whether their fears 
would play out in a particular circumstance, it is a fear generated, in many cases, by a lifetime of dealing with 
somebody whose behaviour is, from time to time, but not always, erratic. Living in that lifestyle wears people 
down. We have to respect people’s own experience, we have to respect their right to tell us about their own 
experience and we have to respect the fact that that then colours their judgement on how they see things going 
forward. Bearing all the facts in mind—I think this is the government’s position—the government still thinks its 
policy position is correct, and it is entitled to form that view. I think it is wrong. When we are responding, 
particularly last Thursday when more people were in the public gallery, I think we owe those people a bit more 
respect. Hon Mia Davies has appropriately recognised the level of distress that those people find themselves in. 

The laws as they stand now have caused great distress—Hon Mia Davies read from one of the letters that we 
have all seen—to family members who say that they will think twice before protecting themselves and calling 
for help for fear of what might end up happening to their loved one. Will they end up in jail, where the 
management of mental illness is dangerously under-resourced? There has been all sorts of public commentary 
from respected people, including from the Inspector of Custodial Services, about the degree to which people 
with a mental illness are disproportionately represented in the population of corrective services and also the 
extent to which their illness is able to be appropriately managed. Serious resources need to be spent in that 
direction and they have not yet been.  

In sending a message to the community about assaults on public officers—that is, those who put their own lives 
on the line to protect the rest of us—we should not abrogate our obligations to those who, because of mental 
illness, are not able to control their behaviour. There do need to be consequences of that behaviour, including 
imprisonment. However, our obligations include ensuring that the courts can determine the extent to which 
imprisonment is the appropriate penalty in any particular set of circumstances. As it currently stands, the law 
relies on the discretion of police and the application of prosecutorial guidelines, not law, but incident by incident 
discretion of those laying the charge and prosecuting the charge. That is an enormous amount of trust to place in 
those people. It is our obligation to allow the courts to assess the full range of material available, including the 
medical condition of the accused, in determining the appropriate sentence.  

I want to refer to some of the material that has been circulated and some of the public reports and commentary 
that have been provided, and I am sure that other members will have seen these as well. I think the Minister for 
Mental Health referred to comments by WA’s Chief Justice, Wayne Martin, when he backed the Law Society’s 
move to ban mandatory sentencing for mentally ill offenders and expressed the view that the current practice is 
unjust. That was reported in June of this year. I also want to refer to the position of Law Society as set out in its 
media statement of 23 June, which reads — 

The Law Society of Western Australia supports proposed amendments to abolish mandatory sentencing 
for mentally impaired offenders.  

At present, the mandatory sentencing laws for assaulting a public officer make no provision for a court 
to consider the varied circumstances of offenders.  

“A person whose judgement or behaviour is impaired by mental health issues at the time of committing 
an offence should have this taken into account by the court and be sentenced accordingly”, says Society 
President Hylton Quail.  

“The Society is opposed to mandatory sentencing because it removes judicial discretion and runs 
contrary to every established principle of fairness and justice.  

“The move to amend the law so that mentally impaired offenders do not automatically receive a prison 
term is a step in the right direction and should be supported” says Hylton Quail.  

The Minister for Mental Health referred to strategic decisions made in respect of the options for mentally ill 
people. I think the minister was saying that the legal team representing somebody who is mentally ill at the time 
one of these offences occurs has to make strategic decisions on the options that are before them, including, for 
example, relying on the insanity provisions in the Criminal Code. There are certain assumptions in there that I 
want to break down a little. It assumes that people with mental illness, as a general rule, have a legal team 
representing them. That is generally not the case. It also assumes that those people are in circumstances in which 
they have the money and the time to engage a legal team to put all of the best options in front of them. It assumes 
that Legal Aid WA, or the Mental Health Law Centre, which most often represents them, is able and has the time 
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and resources to put all of those options in front of them. The minister made the point—I think she is right—that 
large numbers of people with mental illness live their lives in the community managing their illness, from time to 
time having difficulties or episodes, but for the most part managing to live their lives with an illness which is 
inconvenient and at times debilitating but which does not bring them anywhere near a situation in which they are 
assaulting or committing grievous bodily harm against a public officer. That is the case. But it is also the case 
that many people living with a mental illness will from time to time have very messy, very complicated episodes. 
Those are the people for whom we have to make sure we set the standard appropriately. 

What does the mandatory sentencing provision do? Ultimately, its aim is to remove the court’s discretion as to 
the sentence. It has nothing to do with how they plead; it is a sentencing provision. I would assume, if the policy 
aim is to remove the discretion as to whether or not a term of imprisonment is applied, then ultimately I would 
expect that more people with a mental illness will end up in our prison system, which is already woefully unable 
to provide any therapeutic management of their conditions in any kind of ongoing way.  

The parliamentary secretary made the comment that this bill is part of some ideological scare campaign, and my 
notes refer to the way we speak about people who have been advocating for this campaign. I touched on that a 
little at the beginning of my comments, because I was responding to what Hon Mia Davies had said. We need to 
be precise when we are using terminology like that. If the parliamentary secretary wants to accuse Hon Alison 
Xamon of running an ideological scare campaign, that is what he should do. But if he is seeking to make that 
claim wider of other people who are supporting this bill, I think that is poor judgement, because as we heard 
from the letter that Hon Mia Davies read out, the motivation for many of those people is the experience they 
have lived with and what the culmination of all of that has meant to their judgement of the way Parliament is 
dealing with these laws. We owe them a bit more respect than to accuse them of some kind of ideological scare 
campaign. Frankly, most of them would not have the time or energy to engage in an ideological scare campaign; 
they are too busy trying to live day to day.  

I want to refer briefly to the argument put by the Minister for Mental Health that somehow amending the 
sentencing provisions will perpetuate a stereotype about people with mental illness and will do more damage 
than good—I am paraphrasing—and that the alternative option is for people to rely on insanity provisions in the 
Criminal Code. I want to make the point that the minister is absolutely comparing apples with oranges. This bill 
is about sentencing provisions. This bill is about a person being charged with committing a violent offence 
against a public officer, about appearing before the courts, about presenting evidence and being convicted. Once 
all of that has been gone through, this bill is about what the court is then able to do in respect of a sentence. The 
person with a mental illness has fronted up and either pleaded guilty or not guilty and the court has made a 
decision. The provisions of the Criminal Code on insanity come at the other end—the front end of the process. 
The insanity provisions are about the plea and whether someone is fit to plead guilty or otherwise.  

Hon Helen Morton: What did you say that was?  

Hon SUE ELLERY: The insanity provisions in the Criminal Code to which the minister referred are about the 
front end; they go to the capacity to plead.  

Hon Helen Morton: That is not true.  

Hon SUE ELLERY: Yes, it is.  

Hon Helen Morton: It is about whether you have a defence about what occurred at the time of the incident.  

Hon SUE ELLERY: It is before even that. It is about whether someone is fit to plead. It is not what their 
defence is; it is about whether they are fit to plead. A person who so pleads and relies on insanity to say, “I am 
not fit to plead”, or the court determines this person is not fit to plead, has the burden of establishing the insanity 
and of providing the psychiatric forensic evidence as to whether or not those insanity provisions should apply. 
Sentencing provisions apply if a person cannot prove that insanity, so they were unable to demonstrate that to the 
court, or if they had some mental illness load. For example, there was an episode in their illness which led to 
their mental impairment at the time that warrants an alternative sentence. One is giving the courts the discretion 
to set a sentence based on all of the factors, including the mental health of the person; the other is about whether 
the person is actually fit to assume criminal responsibility for the actions.  

Now, if we are serious about saying this should not be about giving people with a mental illness a get-out-of-jail-
free card and in the event that they have the mental illness and they committed that offence, then it is about the 
discretion of the court to determine, in all of these circumstances, given what the court knows about the capacity 
to manage the illness or not in the prison system, the capacity to participate in some program or not in the 
community, and for the court to make that judgement. One is about the circumstances that apply after a person 
with a mental illness has, for example, accepted responsibility, but said, “Yes, what I did was wrong, and I 
should not have punched the ambulance officer, who I know was coming to help me.” That is an experience that 
families have talked about. Once the person’s condition is under control, the person may say, “I wish I did not 
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get myself into these situations”. But that is the nature of the illness, or that is the nature of not taking the 
appropriate medication, because the person starts to feel better, and he loses sight of the fact that it is the 
medication, not the person himself, that is controlling the illness, and all those sorts of things. It is about the 
courts being able to recognise that, at the end, after the person has assumed responsibility. It is also about the 
person having the right to stand up and say, “Yes, I did that, and I need to accept responsibility for that, but I 
want you to take into account my illness when determining whether prison is the right place for me to go, given 
the nature of what is likely to happen to me again.”  

That can be compared with the proposition from the minister; that is, that a better way of handling this type of 
situation is to assume, at the front end, that people should accept the responsibility of demonstrating insanity—
with all of the stuff that goes with that, including what happens when they walk out of court with the label 
“insanity”. Much as the minister says she does not like the label—neither do I—that is what is in the Criminal 
Code, and that is what the minister is saying people should rely on. However, at the same time, the minister is 
saying that we should not be perpetuating stereotypes about people with a mental illness. I mean, there is a 
twisted logic in there.  

Therefore, for those reasons, we will be supporting the bill. We say it is appropriate that the court take into 
account, at the time of sentencing, all the factors that are relevant, including the nature of the mental illness. We 
say that to rely on the insanity provisions in the Criminal Code is asking us to do something completely different 
from what this bill is about. That is not what this bill is about. This bill is about the end process, once people 
have been held to account for their actions. Not every person will be in a position of being able to demonstrate to 
a court, with all the forensic evidence that will be required to be provided, that they meet the high test of proving 
insanity, and therefore fitness to plead. This is not a provision that goes to whether a person is fit to plead. This is 
about what action the court can take, having found the person guilty of an offence, to best protect the 
community, and ensure that the person gets the assistance that they need, rather than be yet another statistic in a 
corrective services system that cannot manage the therapeutic needs of people with mental illness.  

HON LINDA SAVAGE (East Metropolitan) [5.44 pm]: I have listened with a great deal of interest to this 
debate on the Criminal Code Amendment Bill (No. 2) 2011, and I endorse particularly what has been said by 
Hon Sue Ellery by way of explanation of the issue that we are discussing today.  

The reason I want to speak on this issue is that, no doubt like other members of this place, I have received letters 
and representations with regard to the dilemma that family members face since the passage of the Criminal Code 
Amendment Act 2009 and the introduction of mandatory sentencing; and that is really what has brought us to 
this point today. I would like to start by reading a letter that was in The West Australian of 2 September 2011 
from Mike Seward, the executive director of Arafmi Mental Health Carers and Friends Association. I am not 
sure whether any member has previously referred to this letter, but I think it warrants inclusion. The letter is 
headed “No Mandatory Sentencing”, and it reads — 

Your report about an elderly West Australian (Bridget) who would prefer to take her chances when her 
mentally impaired son’s behaviour “spirals out of control” rather than call the police for protection 
because under mandatory sentencing if he assaulted a police officer he would with go to jail is 
unfortunately not unique … 

Here at Arafmi Mental Health Carers and Friends Association we hear of many such cases of elderly 
West Australians, who have dedicated their lives to helping their children who have severe mental 
health issues, being prepared to “cop a beating” from their grown-up child who, although normally 
placid, because of their illness can occasionally turn violent.  

These magnificent people just want what we all expect—protection from the police when they need it. 
The mandatory sentencing laws don’t allow that. They now live in fear. 

The Attorney-General says that the mandatory sentencing laws would not apply if a person was 
“incapacitated”. What he doesn’t tell you is that using this defence risks an even worse sentence—an 
indeterminate sentence. That is why we need to lift mandatory sentencing for mentally impaired 
offenders. Of course, our police need protection and people assaulting them should be held to account 
for their actions, but older community-minded Western Australians just wanting the best for their 
children need protection too. 

Lifting mandatory sentencing for the mentally impaired will not be a get out of jail free card. All it does 
is revert to what was in place prior to mandatory sentencing—a judge will determine the sentence. 

Do this and countless wonderful Western Australians living in fear and without police protection will 
once again not hesitate to call the police when threatened.  
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That is a very important letter to read into the record, because Arafmi is an organisation that is at the forefront—
at the coalface—and is, as Hon Sue Ellery said in her comments, dealing with the reality of this situation. I 
cannot imagine what it would be like to have a child whom I loved dearly and who did at times have behaviours 
that would “spiral out of control”, as this letter says. That letter very much summed up for me the dilemma, and 
also the anguish, that a parent would feel if they were in that situation. 

I want to continue on with that theme, because it has been said during the course of this debate that the Criminal 
Law (Mentally Impaired Accused) Act 1996—which of course is what this letter refers to when it says that the 
other alternative is so unthinkable—is not for discussion today, because it is not relevant to this bill. However, as 
I perceive it, that act is at the forefront of many people’s minds because the Criminal Code Amendment Act 
2009 brought in mandatory sentencing and therefore took away the discretion of a judge. That has caused some 
people to now believe that the option of using as a defence a plea of insanity is a genuine option that is available 
to a person. From the advice that I have been given about this defence, it is only very rarely that a lawyer would 
suggest that a person use as a defence a plea of insanity. I would like to use this opportunity to put on the record 
the reasons why I say that.  

On 19 May this year, I attended a forum put on by the Mental Health Law Centre about the Criminal Law 
(Mentally Impaired Accused) Act 1996. As members would know, that service has been operating for 14 years, 
and it currently has seven solicitors. Some of the things they had to say obviously reflected not only the depth of 
their experience in dealing with the complexities of the legal challenges that we face when talking about people 
who have a mental illness or are mentally impaired, but also put into context the human reality for those who 
find themselves in this situation, either personally or with a family member.  

The speaker started by saying that indefinite detention does not really fit with any crime, and that, of course, is 
the consequence when people choose some of these defences under the Criminal Law (Mentally Impaired 
Accused) Act 1996. Some very interesting practical figures were provided. A prison bed costs $100 000 a year 
and an involuntary detention bed costs $300 000 a year, whereas supervised accommodation costs between 
$35 000 and $123 000 a year. In Australia 1 200 people are refused admission to psychiatric hospitals every day. 
Seven people a day—this was also mentioned, so I will just put it on the record—commit suicide in Australia, 
whereas only four people a day die from road accidents. The point that was being made was that suicide occurs 
as a result of mental ill health, and at rates that I suppose reflect the very high level of mental illness in Australia. 

I think Hon Mia Davies in her comments—I do not want to misquote her because I thought her comments were 
compassionate and reasoned—referred to the Criminal Law (Mentally Impaired Accused) Act as though it was 
something that people could look to. The reality, though, with that act, as I understand it, is that if, say, a person 
is found unfit to plead and a custody order is made, we know now that that person is usually not going to be sent 
to a declared place—because currently we do not have one—or an institution. The last resort tends to be prison, 
so that is invariably where people end up. 

The reality, too, for courts, was that under the Criminal Law (Mentally Impaired Accused) Act 1996, they were 
increasingly aware that it offered very few real alternatives for someone facing court who chose to make that 
plea. I am sure that I am not the only one who saw the comments of the Chief Justice Wayne Martin in the case 
of the State of Western Australia v Harold Tax in 2010. That case concerned an allegation of serious assault. In 
that case the Chief Justice, having found that the person was unfit to plead, said that the only alternative he had 
was indefinite detention, which essentially meant locking him up. So in that case the Chief Justice chose to 
release him. I think we are seeing judges put in quite an invidious situation. On the one hand, if someone gets to 
the point at which, for the good reasons that people have talked about, they choose not to use the Criminal Law 
(Mentally Impaired Accused) Act and go to court, a judge is now faced with what we have been discussing, 
notwithstanding that there may be clear evidence of that person’s mental ill health at the time, without that 
alternative being available. It is because of the changes brought about by mandatory sentencing for the 
circumstances involving the serious assault of police officers and others that this bill has been introduced by Hon 
Alison Xamon. 

Hon Michael Mischin: Will you take an interjection? How does this bill have anything to do with that? 

Hon LINDA SAVAGE: No, I will not take an interjection. 

Hon Michael Mischin interjected. 

Hon LINDA SAVAGE: Mr Deputy President, I have said I will not take an interjection. 

The DEPUTY PRESIDENT (Hon Brian Ellis): Order, members! Hon Linda Savage has the call. 

Hon LINDA SAVAGE: The member asked me, and I said I would not take an interjection. 

Hon Michael Mischin: All right. I am interjecting anyway. How does this bill have anything to do with that? 
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The DEPUTY PRESIDENT: Order! Hon Linda Savage has the call. 

Hon LINDA SAVAGE: I am not sure whether Hon Michael Mischin was in the chamber when I began my 
remarks and explained why I thought, having read the letter to The West Australian, that it is understandable, 
because of the change to mandatory sentencing, that we have naturally also talked about the Criminal Law 
(Mentally Impaired Accused) Act 1996. I invite him to read Hansard, and then perhaps he will understand how I 
got to this point and what I was — 

Hon Michael Mischin: Those laws don’t affect that — 

Hon LINDA SAVAGE: Mr Deputy President, I am relying on you. 

The DEPUTY PRESIDENT: Order, members! Hon Linda Savage has the call, but if she directs her comments 
to me, she may not invite some of the interjections. She named a member on the other side, and that invited that 
interjection. 

Hon LINDA SAVAGE: I see. Then let me make sure that it is clear that I am speaking to you, Mr Deputy 
President. Perhaps if members would like to read what I said in the earlier part of my comments, they would 
understand how I reached this point and thought, given the representations that have been made to me, that it was 
important that I took this opportunity to speak and raise those concerns. 

HON GIZ WATSON (North Metropolitan) [5.56 pm]: I will make a few comments in support of the Criminal 
Code Amendment Bill (No. 2) 2011. To go back to the direction of this bill, the intent of the bill is to ensure that 
mandatory sentencing provisions for assault on a public officer do not apply to persons whose judgement or 
behaviour at the time of the offence was impaired to a significant extent by mental impairment. Having listened 
carefully to the contributions to this debate, I think there is some misunderstanding about exactly what we are 
talking about. We are talking about the sentencing component of this area of law. I want to reiterate the point—
several members, certainly on this side, have made this point—that it should not be a choice between pleading 
unsoundness of my mind, with all the consequences that that brings, not the least significant of which is that that 
is on a person’s record; there it is, and it has consequences for the rest of that person’s life — 

Hon Adele Farina interjected. 

Hon GIZ WATSON: Exactly. And, of course, there are consequences in not having a declared place in the state 
in which people can be detained. 

Hon Helen Morton: Mental health people have, though. 

Hon Adele Farina: There are not enough of them. 

Hon GIZ WATSON: There are not enough of them, and that is the point. 

Several members interjected. 

The DEPUTY PRESIDENT: Order, members! Only one person is on her feet and that is Hon Giz Watson, who 
has the call. 

Hon GIZ WATSON: That is okay. It must be nearly tea time, I think. 

There is the choice of pleading unsoundness of mind, or insanity, or pleading guilty. The response from Hon 
Michael Mischin has been that in these cases the police still have the discretion, and the Director of Public 
Prosecutions has the discretion, to not pursue a charge. 

Hon Helen Morton: And the magistrate does. 

Hon GIZ WATSON: Yes, and the magistrate. The fundamental point that we are making is that the discretion 
should be with the court. This bill reinstates what we had before that very offensive piece of legislation went 
through this place—I remind members that it was the Greens who opposed it—because the discretion should be 
with the court in that sentencing. It is not whether the police decide to pursue it, it is not whether the DPP 
decides to pursue it and it is not whether the magistrate decides to pursue it; the question of the sentence should 
rest with the court. As things stand at the moment, the court does not have that discretion. If we go through the 
current provisions, we see that the court is obliged to give a prison sentence. I note the point that Hon Alison 
Xamon made in her second reading speech that the first two cases that arose under the new provisions, with 
mandatory sentencing for assault on public officers, were withdrawn because the charges were changed. 

Hon Helen Morton: They were screened out. 

Hon GIZ WATSON: They were screened out, or however one — 

Hon Alison Xamon: After public outrage. 

Hon GIZ WATSON: Yes. 
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Several members interjected. 

Hon GIZ WATSON: To me, that is an example of an unintended consequence of these mandatory provisions. 
Therefore, if we acknowledge that that was an unintended consequence and that it went too far, surely what we 
should do is correct the original legislation rather than just alter the charges or have a screening-out process. 

Hon Helen Morton: That is the process. That is the safeguard. 

Hon GIZ WATSON: It is not a safeguard. What we need to do is reinstall the proper role of the court in taking 
into consideration all the circumstances of an offence. 

Sitting suspended from 6.00 to 7.30 pm  

Hon GIZ WATSON: Before the dinner break I was expressing my support for the bill and reminding members 
that we are not, as has been said by a number of speakers, seeking to give people a get-out-of-jail-free card for 
assaults on public officers. We are seeking to ensure that judicial discretion is reinstated for this particular group 
of vulnerable people in our community. I remind members of some of the consequences of removing judicial 
discretion. It is worth noting that when we originally debated this bill in August 2009, I made the point that a 
number of significant organisations in Western Australia had very strong concerns about the impact of removing 
judicial discretion with regard to assaults on public officers, including the Law Society of Western Australia, the 
Criminal Lawyers’ Association and the Australian Lawyers Alliance, which held the same view as we did and 
opposed the bill that created these mandatory provisions. It is worth noting that they also said that these 
mandatory sentencing provisions around assaults on public officers are even more dangerous and far reaching in 
a country that has no bill of rights. I think that point is worth making again.  

I want to reiterate briefly what is offensive about mandatory sentencing. First of all, restrictions on judicial 
discretion are based on the presence of only one factor and therefore deprive the court of its function to make the 
punishment fit the circumstances as well as the nature of the crime, which it would be required to do in any other 
situation. Characteristics of the offender and any complex social problems, indeed, in this case the degree of 
mental impairment, that contribute to the offence cannot be considered. Human rights standards, even those that 
have been incorporated into Western Australian law, cannot be considered; for example, United Nations 
Standard Minimum Rules for Administration of Juvenile Justice, also known as the Beijing rules; the United 
Nations Convention on the Rights of the Child; and the provisions of the Young Offenders Act 1994, which 
require custodial sentences to be imposed only as a last report. Secondly, it shifts the discretion in terms of the 
prosecution to the lower order of the judicial system. Police and prosecutors decide whether a person is charged 
and what offence that person is charged with. The existence of a mandatory minimum sentence for assaulting a 
police officer would, like other offences, allow the victim or a colleague of the victim to choose whether the 
person should be charged; and, if so, whether the charge should be the one attracting the mandatory minimum 
sentence, or a different charge attracting a lesser penalty, such as a charge of resisting arrest or disorderly 
conduct. I again say that the police guidelines to the effect that minor assaults occasioning bodily harm would 
not be prosecuted—although they are welcome—are insufficient protection because they are not subject to the 
scrutiny that applies to parliamentary laws and the courts. A third point relates to potential increased costs and 
delays in the administration of justice; and if pleading guilty means going to jail without any benefit from an 
early plea, offenders who expect to receive the minimum mandatory penalty if convicted are more likely to plead 
not guilty and go to a full trial on the basis they think they have nothing to lose. 

The next point is that mandatory minimum sentencing distorts the sentencing process. Mandatory minimum 
sentences can result in substantially different sentences being imposed on offences with similar culpability; for 
example, a similar assault in a similar circumstance against a teacher would have a different outcome from one 
against a public officer. This is the point I made when we debated the substantive legislation. I find that quite 
offensive.  

Hon Michael Mischin: It also distorts the number of assaults on police.  

Hon GIZ WATSON: The experience of mandatory minimum penalties internationally has been that, although 
on the face of it they apply to all people without distinction, in practice they impact the most on minority groups. 
I am sure one of the reasons my colleague has decided to introduce this amending bill, which I wholeheartedly 
support, is to deal with a very vulnerable group in our community who are already being impacted on by the 
provisions of mandatory sentencing for assaults on public officers.  

I will conclude my comments by saying that we are not suggesting that there be a get-out-of-jail-free card. Hon 
Alison Xamon is suggesting with her bill that we return to the situation in which the court decides the sentence 
based on the circumstances of the offence. It seems to me that to continue to have a mandatory provision for this 
particularly vulnerable section of the community is a fundamental wrong that needs righting. Members need to 
be aware that it does not mean that people with a mental illness or who are experiencing a mental health episode 



Extract from Hansard 
[COUNCIL — Tuesday, 6 September 2011] 

 p6696d-6712a 
Hon Mia Davies; Hon Sue Ellery; Hon Linda Savage; Hon Giz Watson; Hon Alison Xamon 

 [10] 

will get off; it just means the court will decide whether they should receive a jail sentence, be convicted of a 
lesser offence or have the case dismissed.  

Hon Michael Mischin: If they are convicted of a lesser offence, they will not be subject to these provisions.  

Hon GIZ WATSON: I take the member’s point. The point I am making is that the discretion should lie with the 
court to decide whether the offender is guilty or not.  

Hon Michael Mischin: It still is.  

Hon GIZ WATSON: No; it is not. The member very fundamentally misunderstands this. 

Hon Michael Mischin: Discretion is always with the court to decide whether they are guilty; they do not get to 
sentencing if they’re not guilty.  

Several members interjected.  

Hon Nick Goiran interjected. 

Hon GIZ WATSON: It is a question of what the sentence will be; that is the issue we are debating. There is no 
discretion in terms of the sentence. That is the point and that is the discretion we want reinstated to the court.  

HON ALISON XAMON (East Metropolitan) [7.37 pm] — in reply: Firstly, I thank the ALP for its support for 
the Criminal Code Amendment Bill (No. 2) 2011, and I obviously thank my colleagues, who are supporting this 
bill. I think some very concerning things have been said in the course of this debate. There is certainly still a lot 
of misunderstanding about the nature of this bill and this issue, and I would like to make some commentary on 
that. It comes down to one thing—whether we think people who had a significant impairment at the time of 
committing an offence, in this instance an assault on a public officer, should immediately have to go to jail or be 
subject to a custody order. It seems to me that on what this bill is trying to achieve, there is a consensus of sorts 
at least on the policy if not on the mechanisms. It seems there is agreement in this place to not see people with a 
significant impairment end up in jail for committing these offences. There has been plenty of argument around 
the alleged safeguards in place to prevent this outcome and very little agreement. The argument here is that it is 
certainly the view of the people on this side of the chamber that those safeguards as they stand are insufficient. 
The stark reality is that the government-proposed safeguards for people with mental impairment will, from these 
provisions, provide very little comfort—particularly to the carers of people with a very severe mental illness. 
Certainly the intent of this bill is to enshrine the stated policy intent that all members seem to think is important.  

I remind members that this is not something that has come only from my mind. A considerable number of 
organisations have come out in favour of this bill. The Law Society of WA has expressed very clear support and 
the Chief Justice has also come out in clear support of the Law Society’s position on my bill. In addition, I have 
also read the paper given by the Chief Justice. Members will note that I was the only member present when the 
Chief Justice delivered his paper. I heard with my own ears his very clear concerns about mandatory sentencing. 
I also note that the Australian Lawyers Alliance has been very supportive of this bill, as has the Criminal 
Lawyers’ Association of Western Australia and the Mental Health Law Centre (WA), which deals at the coalface 
with the issues surrounding mandatory sentencing legislation. These people are very clear in their stated belief 
that the current law is a problem and that the safeguards being put forward are inadequate and need to be 
addressed. I want to remind members that the motivation for this bill came out of a very clear recommendation 
arising from the last annual report of the Council of Official Visitors. In that report, the council expressed the 
concerns being raised by carers about the likely impact of mandatory sentencing legislation. The council 
recommended changes to allow exemptions for people subject to transport orders. When I originally looked at 
drafting this bill, I took that provision pretty much straight from the Council of Official Visitors’ report. After 
advice from the drafters, I decided to change the provision because they felt that simply narrowing down the 
provision to cover people who have been subject to custody orders would not actually achieve the outcome that 
we were seeking. As a drafting exercise, it was felt that that was going to be too difficult to achieve. However, I 
also point out the considerable support for this bill from people deeply involved with mental health issues; 
namely, the Western Australian Association of Mental Health. Arafmi has also been very clear in its support of 
this bill as has Mental Health Matters 2. I note that today I also received a copy of a letter that I suspect most 
members, if not all, have received, from the Foundation for Social Inclusion Incorporated—an organisation that 
deals primarily with people with disabilities.  

I want to reply to some of the issues raised by some of the members during the course of the second reading 
debate. Hon Michael Mischin, speaking on behalf of the Attorney General, raised the issue of prosecutorial 
guidelines. This is not new and has been raised in previous discussions in this place, most notably when debating 
my motion about the proposed establishment of a mental health court. On a number of occasions, it has been 
argued that amendment of mandatory sentencing provisions is unnecessary: the argument being, and I am 
prepared to take this on face value, that the prosecutorial guidelines, as relayed to me—I want to make sure that I 
get this right and am happy to take correction by way of interjection—state that charges that could result in 
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mandatory sentencing will not be pursued when the prosecutor identifies that there is a reasonable chance that 
the accused has a mental impairment. I want to clarify that that is the gist of the prosecutorial guidelines.  

Hon Helen Morton: Do you have a copy of them? 

Hon ALISON XAMON: I do not have a copy of them. I am actually taking that from the Hansard of the debate 
on the mental health court. At that time, Hon Michael Mischin quoted the prosecutorial guidelines into Hansard. 
I am prepared to accept on face value that that is what is in the guidelines and am just seeking to confirm with 
Hon Michael Mischin that that sounds about right in terms of the intent behind it. 

Hon Michael Mischin: I do not have them in front of me so I am not prepared to comment. 

Hon ALISON XAMON: Okay. Well, that is what has been said in this place in the past—on the parliamentary 
record—and I have no reason to believe that that would not be the case. I understand that that is what is intended 
in the prosecutorial guidelines. However, my response is that guidelines are, of course, only guidelines. They 
cannot be challenged in a court of law and are not part of the judicial defence process, but are something that the 
prosecutor has the discretion to decide whether somebody may or may not fall into the category of. In any event, 
the full extent of someone’s mental impairment may not become apparent until after the court hearing has begun, 
or until after someone has been charged under provisions that attract a mandatory penalty. I take very little 
comfort in being told that there are prosecutorial guidelines. Once again, I say that if the intent is to not proceed 
with mandatory sentencing against people with a mental impairment, the obvious solution is to enshrine that in 
the legislation in the first place and not simply to rely on guidelines. 

I want also to refer to the talk about decreases in the number of police assaults. I will say that I have at no point 
challenged those figures, and will not attempt to challenge them now. I am quite happy to take on face value the 
government’s claim that there has been a decrease in the overall number of assaults, particularly on police 
officers, as I have been told. I do not know how it pertains to other public officers who come under this 
legislation. As I said by way of interjection, and as I will say again, it has no relevance to this debate. And as I 
said in my second reading speech, the issue of decreasing numbers of assaults only applies when talking about 
people who are able to be deterred by the prospect of a mandatory sentence. The whole point of this debate has 
been to identify that those are not the people we are talking about. We are talking about people who, quite 
literally, are out of their mind at the point at which an offence is committed and are therefore not criminally 
culpable. During the course of this debate, Hon Philip Gardiner and Hon Mia Davies raised the review of the act 
towards the end of next year. However, there are no clear guidelines in the act about the extent of that review or 
whether there will be opportunities for public input; that is, whether people will be able to put forward their 
views about the impact of the legislation. Certainly, it has been suggested that the nature of the review will be to 
look at those people who have been charged under these provisions and to look at the circumstances surrounding 
their cases and thereby determine whether the legislation has been effective.  

What it is not going to do, then, is capture the concerns that have been raised time and again by people within the 
community about the potential impact of this legislation. I am really wondering, considering the vehemence of 
the response from government, whether there actually will be a commitment to seriously look at the policy 
implications and the social implications of this legislation, not simply the mechanics in terms of the people who 
have already gone through. I would like to say also that in relation to the 13 people who have been charged and 
sent to prison as a result of these provisions, it has been suggested to me by the mother of one woman, who 
ended up doing six months in Bandyup Women’s Prison, that her daughter is probably the first example of 
someone who has fallen through the cracks. The mother was deeply distressed and has asked that I not mention 
her name. She said that her daughter is a diagnosed schizophrenic but prefers to identify as a drug addict, and 
that in the circumstances surrounding her arrest and charge and subsequent imprisonment, it became apparent 
during the course of the trial that in fact she did have a history of mental illness. I would like to have spoken 
about her case a lot more, but the point is that this family is at a point of trying to recover from their experiences. 
If it turns out that what this woman has said is actually the case, I am very concerned about that. 

Like the government, I do not have any evidence of custody orders having been issued under these provisions as 
yet, but it is still fairly early days in how this legislation is going to roll out in practice. The issue that has come 
up during the course of this debate has been the suggestion that this legislation is not required because the 
Criminal Code currently contains the section 27 defence, which is, of course, the insanity plea. I want to speak 
about this. I spoke to an extremely senior lawyer again during the break—a QC actually—and again I said, “This 
is what the government is suggesting. It is suggesting that section 27 is the be all and end all; that they are the 
provisions under which someone with a significant impairment will be able to avoid mandatory sentencing if 
they happen to be charged under these provisions.” He was very clear. He said, “Section 27 is only ever going to 
capture the most serious people.” He said that people who are subject to a section 27 defence really need to be 
subject to some sort of custody arrangement. He said that it is not intended to capture people who have a 
momentary mental impairment—who have a momentary psychosis.  
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I would also like to remind members that I went back again to the debate on my motion calling for the 
establishment of a mental health court. I will quote from Hansard. Hon Michael Mischin, when referring to the 
issue of section 27 on Wednesday, 25 May 2011, said — 

What Hon Alison Xamon said was — 

I will say that unless one really is insane, it is not a defence that I would ever recommend, and 
that is something that all lawyers have instilled in them in no uncertain terms. 

And he is right; I did say that. His response to that was — 

I entirely agree. Unless an accused is strictly insane, one would not want to advocate that the accused 
take up that defence. 

For once I agree with Hon Michael Mischin and the comment he made during the course of that debate. We are 
talking about very serious implications for people who need to undertake a section 27 defence. Firstly, the hurdle 
of being eligible for a section 27 defence is extremely high. Then we need to talk about the implications should 
someone be successful in a section 27 defence. I want to make it clear that we are not talking about people who 
are unfit to plead, because if someone is subject to a section 27 defence because they are unfit to plead, they will 
be subject to a custodial—I do not want to say it—“sentence”. 

Hon Helen Morton: Custodial order. 

Hon ALISON XAMON: Thank you. They will be subject to a custodial order. Clearly, if someone is still unfit 
at that point, that is what happens within our system. The people I am talking about here are people who actually 
have a moment of psychosis, who have gone off the medications, or the nature of their illness is such that they 
have gone into a temporary deterioration. At the time of facing the courts, they are able to plead; they have got to 
that point at which they have maybe spent some time in Graylands, they have got back on their medications, they 
have got the treatment that they need, but at that point they are able to plead. Certainly, it has been made very 
clear to me that getting a section 27 defence at that point is going to be an extremely difficult hurdle to jump 
over. Even if they are successful in that, the options that magistrates or judges then have available to them are 
actually alarmingly limited. This is the issue the Chief Justice made very clear—the lack of options available for 
people who would be subject to a custody order. I am concerned that there seems to be quite a serious lack of 
understanding about the nature of psychotic episodes. I will also agree that the review of the Criminal Law 
(Mentally Impaired Accused) Act is absolutely essential. There was a suggestion—it was not a particularly 
helpful interjection—that if I did not like the way the custody orders operated, I could put up a private member’s 
bill. Clearly, I do not have the resources of government. We are talking about the revision of an entire act, so I 
am just going to take that as being a pretty unhelpful comment. I agree that a review of custody orders is long 
overdue. I am looking forward to the revised Criminal Law (Mentally Impaired Accused) Act, because my 
understanding is that we are looking at a review at the moment. It is something that I have raised in this place in 
the form of questions, and I have been told repeatedly that it is actually on the agenda and it is occurring. But I 
have to deal with the legislation that is in front of us now. I cannot deal with legislation that may or may not 
come on in the future. I do not know what is going to be involved in that. I do not even know whether that 
review will even address the issue of custody orders. I have to deal with this now because we are dealing with 
the issue of mandatory sentencing now. 

In relation to the effects of custody orders, I want to talk a little more about that. We have seen in this state 
people being subject to custody orders who are just not getting out. We have got that now with the case of 
Marlon Noble who is still sitting in Greenough Regional Prison right now even though the Director of Public 
Prosecutions has made the decision not to proceed with any charges against Mr Noble. Yet he is still there. It is a 
serious issue to be subject to a custody order. The idea of indefinite detention is not one to ever be taken lightly. 
The suggestion that we just start throwing out section 27 defences for these sorts of provisions I think is quite 
irresponsible in how we best protect these people. It really is intended to only ever be for those people who really 
do need to be subject to a custody order, and who, for their own safety and for the safety of the community, need 
to be subject to detention even when there are problems with the way that custody orders are operating in this 
state. There are certainly huge issues with the lack of appeal option and the lack of representation that is 
available to people once they are subject to a custody order. Let us not take this lightly. Let us not pretend this is 
some great panacea, because it really is not.  

Hon Michael Mischin also talked about the definitions in the act. It almost felt like he was talking at cross-
purposes to his own premise, because he asked, “What does it mean? What if it is partly drugs? What if it is 
partly alcohol? What if it is a head injury?” That is the argument for judicial discretion. That is why we should 
enable a judge or magistrate to determine the circumstances of the case and the circumstances affecting the 
accused. These issues are complex and we need the opportunity to have them unpicked. It is for a judge or 
magistrate to decide the arguments on drinking and drugs and to what extent someone’s behaviour is a result of 
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drinking or a result of mental illness. Cases need to be heard in that way. I am very clear that someone should 
not be able to get off a charge of assaulting a public officer, or anyone for that matter, simply because they 
decide to get drunk or take drugs. As a citizen, I would expect people to be held accountable for that sort of 
conduct; I think we would all agree on that. However, I want a judge to decide the degree to which mental 
impairment may have caused the assault to occur. It should not be up to the police prosecutors to make that 
decision.  

We need to allow the degree to which the behaviour is caused by substance abuse, as opposed to an underlying 
condition, to be fully explored. Again, it just means that regular charges would apply. If someone is claiming 
that they have a mental impairment but, in actual fact, they were just being drunk and violent, and they had 
subsequently been charged under regular provisions for assault or grievous bodily harm, Parliament has already 
made it quite clear that it expects that assaults on public officers will be treated with the utmost seriousness. 
Therefore, a magistrate or a judge is likely to take that into account in assessing the nature of that assault. I do 
not feel convinced that ultimately someone will get off lightly. As I and others in this place have said over and 
again, someone in that situation may find themselves subject to an even greater penalty and even greater jail term 
than they would have if they had been subject to the mandatory sentencing provisions.  

People would be aware that I often talk about the alternatives. I talk about the establishment of a mental health 
court. I talk about the need to finally establish a declared place. I talk about the many different ways in which we 
can minimise people’s adverse interactions with the police. It has already come up, for example, that work is 
being done to change the way in which transport orders are done in this state. That is good, but long overdue. I 
have to deal with the circumstances that we are confronted with now. We do not have a mental health court or 
intervention program. I am looking forward to those being established and seeing what ultimately comes out. We 
do not have a declared place. The majority of people subject to custody orders usually have to go to jail, 
especially if they have a mental disability. One of the grounds on which people go into a mental health facility is 
that they have a condition that can be cured. If someone simply has a mental disability, they will have to go to 
prison. That is the only option available to people until we have a declared place. We do not have a separate unit 
to undertake transport orders. Again, let us deal with the situation as it is now. Let us not talk about how we hope 
things will be in the future. I certainly applaud any measures that will improve the situation in the future, but 
they do not exist yet. These things take time and money to put into place; they are not happening now, yet these 
laws are in place now.  

I also want to respond to the issues raised by Hon Michael Mischin and Hon Helen Morton about carers’ groups 
and Hon Helen Morton’s implication that I am somehow engaging in some kind of fear campaign. What an 
insulting thing to say to these people and what an insulting thing to say to me. I have already pointed out that the 
reason the idea for this private member’s bill even came to my attention was that I read the report by the Council 
of Official Visitors. This report was already out there. I went and spoke to carers’ groups and in no uncertain 
terms clearly heard their concerns. I have spoken to people about their concerns. If any members were listening 
to the radio this morning, they would have heard the responses from people. They were really clear that they 
know their own minds. These people have been living the reality of dealing with the interactions between the 
police and their loved ones, in some instances, for decades. Hon Sue Ellery was absolutely right when she talked 
about the level of disrespect that has been levelled at these people. They are very angry about what has been said 
about them and the suggestions that they are uneducated, that they do not know what they are doing and that they 
have it wrong. It has been made clear to me that these people have at least some understanding of the contempt 
in which they feel the government holds them.  

If anyone wants to talk about education programs, let us talk about an education program for the government on 
how these people feel and why they feel that way. For all the government’s talk on the decriminalisation of 
mental illness, these people do not feel remotely assured that there is any reality of that occurring. It seems to me 
that when the pressure is on and we have to start talking about these really complex areas of mental health, this 
government’s real position on people with mental illness starts to come to the fore.  

It is easy to advocate for people with mental illness who suffer from depression, perhaps feel suicidal or deal 
with mental illness in the many arrays in which it comes. Bearing in mind that an estimated 50 per cent of the 
community may experience mental illness in their life, the majority of people who experience mental illness will 
never experience adverse relations with our judiciary or police as a result of their mental illness. That is the 
reality. However, for a small minority of the community of people with profound mental illness, it is a reality; 
they are occasionally, sometimes often, finding themselves adversely dealing with the judicial system and the 
police. Today I am here to advocate for those people. To simply dismiss what they are saying and to dismiss the 
carers of these people is absolutely appalling. These people are some of the most vulnerable people in our 
community. They more often than not can live peacefully and safely within the community, but sometimes they 
cannot. We need to offer them a hand and assistance. We need to offer their carers a hand and assistance. They 
deserve to be supported and protected.  
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Several members interjected.  

The DEPUTY PRESIDENT: Order! 

Hon ALISON XAMON: We need to make sure that the laws passed through this place protect them and 
recognise that they have particular needs. I am maintaining that this government has completely abandoned these 
people in the way that it has chosen to speak to them. This is the really tough part — 

Hon Helen Morton: You’re being ridiculous! 

The DEPUTY PRESIDENT (Hon Col Holt): Order, members!  

Hon ALISON XAMON: This is the really tough part of advocating for people with a mental illness. It is not 
sexy. It is not popular. There is nothing glamorous about it. But these people are worthy of our support, and 
these people deserve to be protected. It is not good enough to just dismiss what they are saying and to ignore 
their very real stories. They are the ones who are telling the government how their lives are. They are the ones 
who are telling the government their experiences. I think it is extraordinary that people are not prepared to listen 
to these people, and I think it is extraordinary that people are prepared to patronise them and to dismiss them. I 
think that is absolutely shameful. 

Hon Robyn McSweeney: Do you know how ridiculous you sounded on the radio this morning? 

Hon ALISON XAMON: Interestingly, the people who chose to ring in afterwards did not seem to think so. But 
I do note that they did feel particularly let down and abandoned by this government, and I do not think that is 
something that it is in the interests of the people who are choosing to interject on this speech to continue to 
propagate. I think that the government, and people in the government, and certainly the Minister for Mental 
Health, should start listening to what these people have to say, and be prepared to start advocating for them, and 
not just dismiss what they are saying.  

Hon Nick Goiran: She has done more work in mental health than you have ever done in your whole life! 

Hon Helen Morton: Than you have ever dreamt of! 

Hon ALISON XAMON: I am not in government! But I have done as much as I can from — 

The DEPUTY PRESIDENT: Order, members! There have been a lot of interjections. Please allow Hon Alison 
Xamon to continue. 

Hon ALISON XAMON: Thank you, Mr Deputy President. I would like to point out that I am not in 
government. I have always acknowledged that there are some good plans in place, which, hopefully, are being 
progressed. I have made reference to some of them in terms of the mental health court/intervention program, the 
move towards a declared place, and the move to change transport orders. But my point is that it is not enough for 
the government to just hang its laurels on that. The government has to listen to what people are saying — 

Hon Michael Mischin: Have you listened to us?  

Hon ALISON XAMON: I have heard nothing else! 

Hon Michael Mischin: Then why don’t you go along with what we are saying?  

Hon ALISON XAMON: The government has to listen to what people are saying about how the laws that have 
been passed in this place—not by the Greens—are impacting on these people. 

The comments that I am making apply also to the allegation made by the Minister for Mental Health that 
somehow this bill will set back the cause of reform. 

Hon Helen Morton: That is what tough advocacy is about. 

Hon ALISON XAMON: What I am sure the Minister for Mental Health would acknowledge is that I am very 
passionate about the issue of mental illness. I have dealt with the stigmatisation of mental illness, and what that 
means, since I was 11 years old. It is something that is very, very close to my heart. I have always 
acknowledged, and will continue to acknowledge, that the majority of people who have a mental illness are able 
to successfully live and work within our community, as they should. It could be me; it could be members 
opposite; it could be people we love. But that is not the people I am talking about. The people I am talking about 
are the minority of people who have an extreme mental illness—the people who ordinarily can manage well and 
can live successfully, but who, for whatever reason, are unable at certain points to control their actions.  

I have already made reference to a lot of the comments that have been made by Hon Helen Morton and Hon 
Michael Mischin. One of the things that I want to respond to as well is Hon Helen Morton’s objection to the use 
of the word “insanity” when we are talking about a section 27 defence. I have some sympathy for that; I really 
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do. When we are talking about stigmatisation, I suspect that the minister and I would both be in agreement that 
words like “insanity” are really unhelpful.  

Hon Helen Morton: I agree. 

Hon ALISON XAMON: That word attracts the worst of the worst in terms of how it is perceived. There has 
been a suggestion, not in the chamber, by Hon Helen Morton that perhaps it is time to review the use of that 
word. I would agree with that. I think it is a really outdated and unhelpful term. This bill is not the place to do 
that—it is beyond the scope of this bill—but it is something that would be quite useful, because language is 
really important. But I wanted to pick up on that, because in terms of a section 27 defence, if we want to talk 
about not stigmatising people, the obvious thing is to not make them have to plead insanity. That seems to me to 
be the ultimate stigmatisation. It means that people will be left with not only a criminal record, but a criminal 
record that says they were insane. There is something pretty stigmatising about that. That is why this bill, which 
will remove the very, very limited options in terms of a section 27 defence, is quite important, because it is about 
decriminalising mental illness. It is about not making people go through those sorts of criminal defences simply 
because they can then be subject to judicial discretion and, hopefully, they will then be subject to different 
options. 

Hon Helen Morton: Do they have a criminal record if they are found not guilty? 

Hon ALISON XAMON: It is going to appear, even if a person is acquitted. If we speak to Sandra Boulter from 
the Mental Health Law Centre, as I am sure the minister has — 

Hon Helen Morton: Many times. 

Hon ALISON XAMON: — she will tell us about how people resile from the option of pleading a section 27 
defence, because they do not want to think of themselves as being insane. It is an offensive word. So that is 
actually quite important. 

Hon Helen Morton: But they would be happy to be called mentally impaired? 

Hon ALISON XAMON: I also want to say that the Minister for Mental Health has said that there is a 
suggestion in the bill that if people say they heard voices, they will be let off. There is nothing in the bill that 
says that. People have to demonstrate, firstly, that they have a significant impairment. That means that it is not 
enough to say, “I heard voices”. As the Minister for Mental Health rightly identified, most people who hear 
voices do not engage in criminal conduct, and their voices are not even necessarily telling them to engage in 
criminal conduct. What it means is that for the absolute minority of people who may hear voices that are telling 
them to engage in criminal conduct, and who then act on that, they will be subject to the provisions in this bill. 
But, in any event, people could still be charged under the regular provisions for assault causing grievous bodily 
harm. Therefore, magistrates would be able to use their judicial discretion appropriately.  

I understand that members opposite do not seem to have the same negative view about custody orders that I do, 
that carers do, and that people who have been charged and who do not consider themselves to be insane do. 
However, as I already said, these are not provisions to ever be taken lightly. 

In response to Hon Sue Ellery’s comments, she indicated that if this bill were to go to the committee stage she 
would move an amendment to change the provisions so that they read “manifestly unjust”. I put on the record 
that the Greens would be prepared to support that suggested amendment. The reason I did not put up that 
amendment in the first instance, although I think it is sound, was that we had already debated it and it had not 
succeeded. Therefore, I felt that in order to pick up on the issues that have become specifically apparent since the 
introduction of this legislation, I would narrow the provisions to deal only with people who had a significant 
impairment. However, I recognise that the term “manifestly unjust” is probably a better choice of words. If I 
thought there were any chance that that would have got up, I would have put it forward, but I wanted to at least 
ensure that we captured the sorts of people we have been talking about today.  

I have decided that I will read in a letter that came from the Foundation for Social Inclusion, as Hon Linda 
Savage read in the letter from Arafmi, and I think it was good that that was done. When I read this letter today, I 
thought that it was very pertinent and worthy to be put on the record. I will read in the letter now and I am happy 
to table it, if members feel that is needed; although, as I understand it, everybody in this place has already 
received it. The letter states — 

TO: HONOURABLE MEMBERS OF THE LEGISLATIVE COUNCIL OF W.A. 

Re: Mental Health Private Members’ Bill 

The Foundation for Social Inclusion supports the Private Members’ Bill put forward on Thursday last 
week by The Hon Alison Xamon MLC which seeks amendment to mandatory sentencing legislation for 
people with mental impairment as follows: 
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“To amend The Criminal Code so that mandatory sentencing provisions for doing grievous bodily harm 
to or assaulting certain officers do not apply to persons whose judgment or behaviour at the time of the 
offence was impaired to a significant extent by mental impairment.” 

We urge you, our elected officials, to support this important bill which acknowledges the vulnerability 
of people with mental illness, which we might add, should also include people with intellectual 
disabilities. It is our view that mandatory sentencing in this regard, disrespects human rights and flies in 
the face of this nation’s commitment to the ‘United Nations Convention on the Rights of Persons with 
Disabilities’, a treaty which has been in place for only a short time. 

When a perceived criminal action is taken by a person in a state of impaired mind, it is seen of no value 
to society to treat such a vulnerable person in a punitive manner. Rather such requires action which 
goes the distance in assisting him/her towards wellness and contributing citizenship. 

A demonstration of inclusive practice; respect for human rights and humanitarian values and principles 
would be best represented with clear helpful intent on the part of our elected officials and formal 
services. Assisting people towards and in their wellness through implementing strategies designed to 
achieve goals of overall societal benefit rather than punitive action, we have no doubt, is what our 
elected officials would determine as just and dignified. It goes without saying a punitive approach 
would only display a disregard for human dignity and justice. 

The ramifications of mandatory sentencing can, in addition to hurting people with mental illness and 
intellectual disability, have serious ramifications on the mental, physical and emotional health in their 
families and extended personal networks (who are already under a great deal of pressure) this will over 
time manifest with increased pressure on the system with the breakdown of family structures and 
supports. 

We respectfully urge you to support this amendment proposed by the Hon. Alison Xamon in the spirit 
of bi-partisan agreement. This issue is about human rights, values; dignity and justice and we believe it 
requires the setting aside of any party political positioning and instead collectively demonstrating 
commitment to humanitarian treatment of all people and particularly those who are vulnerable in our 
society. 

We are aware that some support for the amendment has been demonstrated and we congratulate those 
members who have taken this important position. We are hopeful that others will also have the good 
grace and judgement to join them in supporting the amendment. 

That was signed by Jane Browne Eacott from the Foundation for Social Inclusion Inc. 

Finally, I really want to acknowledge the courage, integrity, honesty and wisdom of the carers who look after 
people with profound mental illness who find themselves either frequently or infrequently coming up against the 
police and the judicial system. I very much have the view that there but for the grace of God go I. I have 
three young kids, and when I hear these stories I hope and pray that I never have to have a life with the 
challenges that those carers need to deal with. I note also the good grace and good humour those carers bring to 
their lives and to the lives of the people they care for. I think it is really, really important that we do not forget 
that these people need to be heard. They talk about feeling as though, with the overall mental health issue, they 
have never been heard, so I am not pointing the finger just at this government.  

Hon Donna Faragher: That’s not what you were saying before. 

Hon ALISON XAMON: These people have felt their whole lives as though they have been dealing with these 
issues. They feel as though they are constantly put to the side, that they are constantly not being heard and that 
their stories are not being heard. What I am saying is that in response to this debate, they are actually feeling that 
more. I ask that members opposite do not simply dismiss what these people are saying.  

I also suggest that, in the same way that I am simply reflecting these people’s concerns, I am not magically able 
to turn round to them and pat them on the head and tell them that it is all going to be okay. These people live 
their own lives. These people know what is going on for them; they know their situation. It is not up to any of us 
in this place, who do not have to walk in their shoes, to tell them that they are wrong and to unilaterally dismiss 
them. I cannot do that and I do not think anyone opposite should do that either. We are beholden, as 
representatives, to listen to what these people are saying, to hear their stories and to be prepared to work with 
them to ensure that any laws we put through this place will not cause these people any further distress. The 
reality is that these people no longer feel confident calling the police. They have been told about the 
prosecutorial guidelines. They have been told that there are options for defence. They have been told that the 
police are being retrained. They have been told that all these provisions are coming, but it has not assuaged their 
fears one jot. Therefore, I think that rather than shoot the messenger, which is what they feel happens, members 
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should make a point of perhaps acknowledging that maybe they really do not have the whole picture and that 
maybe they actually need to listen to what these people are saying.  

I do not personally believe that a section 27 defence is a viable defence. I think it is still too high a hurdle for 
most people who are captured by these provisions to successfully escape a mandatory sentence. I believe that the 
custody order situation as it currently exists within the law—which is all that we should ever talk about, as we 
cannot talk about what will happen in the future because there is nothing on the table yet—is wholly 
unsatisfactory. There are serious problems with the way we use custody orders in this state. It is a problem that 
we have never had a declared place, which means that for many of these people, prison would be the only option. 
I believe that a section 27 defence will serve to stigmatise these people, which is the opposite of what we should 
be doing in this place—namely, moving towards the decriminalisation of mental illness. That is an appalling 
outcome, and it is completely contrary to all the rhetoric we hear about needing to protect and value people who 
are mentally ill. I understand that the review is coming up. We still do not know the extent of that review or the 
degree to which there will be public consultation or people will be able to put their very serious concerns on the 
record. I urge members to vote for the bill.  

Question put and a division taken with the following result — 

Ayes (12) 

Hon Matt Benson-Lidholm Hon Sue Ellery Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Helen Bullock Hon Adele Farina Hon Linda Savage Hon Alison Xamon 
Hon Robin Chapple Hon Lynn MacLaren Hon Sally Talbot Hon Ed Dermer (Teller) 

Noes (17) 

Hon Liz Behjat Hon Donna Faragher Hon Col Holt Hon Simon O’Brien 
Hon Peter Collier Hon Philip Gardiner Hon Robyn McSweeney Hon Ken Baston (Teller) 
Hon Mia Davies Hon Nick Goiran Hon Michael Mischin  
Hon Phil Edman Hon Nigel Hallett Hon Norman Moore  
Hon Brian Ellis Hon Alyssa Hayden Hon Helen Morton  

Question thus negatived.  

Bill defeated. 
 


